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Memorandum N¥o. 63-23
Subject: Study No. 34%(L) - URE (Comparison of Rules 26, 27, 27.1,
28 and 29)

Rules 26, 27, 27.1, 2B and 29 protect communications made in the
course of certain relationships. In accordance with the Commigsion’s
instructions, they have been revisged to use the same language and structure
where it appears feasible to do so. The revision points up certain
substantive differences between the rules. The Commission should review
the langusge of the comparable provisions in order to be sure that these
substantive differences are intended.

Attached to this memgprandum as Exhibit I (blue pages) is a chart by
vhich you can compare the various rules. In many cases, of course, & pro.. -im
in one rule would be meaningless in another rule. But in some instances
it may be that a provision has been omitted because not considered or
because a policy that seemed desirable at one time did not seem so desirabl-
at another time when another rule was considered. Bear in mind that both
Rules 27 and 27.1 are applicable when a person consuliis a medical dector
in regard to a mental conditiom.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive SBecretary




COMPARISON COF RULES

Rule 26 (Lawyer-client)
(1) DEFINITIONS

(1){a) "Client" includes
one who consults through
representative, guardian
or conservator

Not provided

(1) (1) "Communicuoion”
includes advice rom
consultant

{1)(e) "Helder" includes
repregentative of in-
competent or decensed

(1){(d} Consultant means
ane "reesonably believed"
to bave authority to
practice znywhere.

(?) GENERAL RULE

(?) Privilege lasts {or
life plus existence of
administrator

(2) Privilege may be
claimed by holder,
person authorized by

("x" means the
"econsultant"
consuited in

Rule 27 {Physician-
patient)
(1) x

Not provided

(1Y (e) "Patient"
includes one sccking
diagnosis

(1){a) ¥et provided

(13(p) x

(1)(a) x

holder, or consultant

i

Rule 27.1 {Psycho-
therapist-patient)
(1) x

Not provided

(L) (e) "Patient" does
not inciude one secking
dlagnosis

(1)(a) Not provided

(1)(x) x

(1)(d) Provided for
medical doctor; but
vsychologist must be
licensed

(2) x
{(2) x

26, 27, 27.1, 28 and 29, THE COMMUNICATION PRIVILEGES
rule has the same provision asg is deseribed on its left;
means a lawyer, physician, psychotherapist or priest
professional capacity.)

Rule 28 (Husband-wife) |
Not provided

Not provided

Not provided

Not provided

(1) "Holéer" 4ineludes
representative of
incompetent only

Not provided

(1) x

(1) Privilege lasts for
life of surviving spouse

(1) Privilege may be
claimed by spouse, his

guardian or conservator

Rule 29 (Priest-
penitent)
(1) Frovided

Hot provided

Not provided

Kol provided

How provided

(1)(¢) Priest must haw.
authority

(2)

{2) Privilege lasts To -
life of surviver of
the priest or penitent

(2}(c) Privilese may b
claimed by penitent or
priest



hule 26

(2) Privilege may be
exercised against anyone

{2) Priviiege applicable
in &l judicial
proceedings

(3) Consultant is
requirsd to claim
privilege

(4)(5) EXCEFTION3

(b)(u) krception oz
planning crime or Iraud

(L) (v) Exception for
parties claiming through
owner of privilepgc

(L){d} Fxception when
isgue is breach of duty
Ly conzultant

Exception (B){d) when
consulbant is attesting
witness or (4)(e) when
issue is intent of
deceased privilege owner

with respect to disposi-
tive instrument

o provision

Rule 27

) %

(2) Privilege applicable
in civil proceecdings
only

(3) %

(5) »
(h3{=2) bException for

planning or concealing
crime or tort.

{£)(v) x

No provision

(L)}{c) Exception when
issue is validity of

will of the privilege
owner

L){a) Execption for
-ommitment, guardianshin

or congervatorship pro-
L redings

Rule 27 1

(2} x

(2) Privilege applicable
in 811 judicial
nroceedings

(3

) %

{(4)(v) xception for
parties claiming Tihrougsh
cwner of priviicge i he
is deceased

No provision

(1) (e) =

¥o provisien

1]

1
o

Hule 25

{1) Privilege may be
exercised against obher
spouse only, nct
eavesdrOppers

provided

{2) »
(2)(n) 3

planning

= - ——t 5o
Ho procision

No provision

No provision

(2)(b) Exception for
ommitment, guardianship

or conservatorship pro-
ceedings

Rule 29

{2)}(b) Privilege m: - be
exercised against j.iest
only

——
i

2) x

Not provided

Ito exceptlilons

Not procided

Wo provision

Ho provision

Ho provision



Rule 26

Ho provision

No provision

No provigicn

No provision

HNo provizion

(5) Exception az beiveen

Joint holders

Ne pro. ision

No provision. Rule 37
Provides that consent

to partial disclosures

waiveg privilege

Rule 27

{4}(e) Exception for
proceedings to establish
competence

(4)(f) Exception for
rroceedings to recover
dsmages for criminal
acts of holder

(1){g) Exception where
hclider tenders issue of
condition

flo provision

(4)(h) Exception For
information reguircd to
be reported

No pruvision

(2} Not applicable in
eriminagl procecdings

Rule 27.1
(E)(a) x

¥No provision

(3)(e) x

() (£) Exception for
consultants appointed
by court

(k) (2)]

Undecided

No provigion

No provisicon

Ruls 28

(2)(c) x

No provision

Ho provision

No pro.dision

(2)(d) Exception in

aeticong between hoeldeors

(2){e) Bxception ror
criminal procecdings
ggainst holder for
crime against person,
property or child of
other

(2)(f) Exception for
criminal proceedings
where accused holder
offers evidence of

Privileged communica-

! tion

Rule 29

No pre.isicn

No provision

No provisiou

o provisicn

Ko pro ision

Ho provision

No provision. BHule kY
rrovides that consens.
to partial disclosurs
waives privilege



Revised 10/1/59
9/15/59
10/16/61
3/11/€3
3/27/63
Note: This is Uniform Rule 26 as revised by the Law Revision

Commission. The changes in the Uniform Rule {other than the mere shifting
of language from one part of the rule to another) are shown by underlined
material for new material and by bracketed and strike out material for-
deleted material.

RULE 26. LAWYER-CLIENT FRIVILEGE.
{1} As used in this rule:
(a) "Client" means a person, [er] corporation, [ew-ether] association

or other orgenization {including this State and any other public entity)

that, directly or through an authorized representative, consults a lawyer
[e»-the-lawyeris-representative] for the purpose of retaining the lawyer
or securing legal service or advice from him in his professicnal capaci® -:

and includes an incompetent (1) who himself so consults the lawyer or {1i)

vhose guardien or conservator so consults the lawyer [o¥-khe-lawyerls

representative] in behalf of the incompetent. ]

(b) "Confidential communication between client and lawyer" means

information transmitted between a client and his lawyer in the course of

that relationship end in confidence by a means which, so far as the client

is awere, discloses the information to no third persons other than those

reasonably necessary for the transmission of the information or the

accomplishment of the purpose for which it is transmitied, and inecludes

advice given by the lawyer in the course of that relationship. [#epresenting

the-e;ient-ané-ineluées-dise}esures-e?-the—elée&t-%e—a-seg?esenkative,
asseeiate-ey-eayleyee—ef-the—=awyey—éneiéental-ﬁs-%he—Pyaﬁessieaal
¥elatienshipy |

3/27/63 ~13- {6
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(¢) "Holder of the privilcge” means (i) the cliewt when he is

competent, (ii) a guardian cr ccnservator of the client when the client is

_necmpetent, (iii) the perscnal representative of the client if the clien+

is dead and (iv) a sucecessor, zssign or trustce in dissoluticn of a

corporction, partnership, association or other organization if dissolved.

(d) "Lawyer" means a person authcrized, or reascnably believed by
the client to be authorized, to practice law in any state or naticon [%he-law—efi
which-rocegaizes-a-priviloga-against-digskagure-ef-corfident &al-egmmunieatieaej
kotwean-eliont-sud-lawyax].

(2) Subject to Rule 37 and except as otherwise provided [by-Para-
gwaph-2-ef ] in this rule, [ cepmunieations-found-by-she-judge-ta-have-bech
Betveen-kavwyer-and-hig-etient-tn-sRo-eouFse- -ef-thak-relationship-and-in

prefessienal-ecnfidencey -are-priv vileged;-and-a-elient ] a person, whether o1

not & party, has a privilege [L{2}--if-he-is-the-wiiness|to refuse to

disclose, and to prevent another from disclosing, a [apr-suash] communicetion

[,nand-ﬁb}-te—Pseuent-his-lawyey-ﬁsem-éiselesiag-it;—a&é-ée}-be-greveﬂt
any-gther-witness«ﬁrempéiselesing-sueh—eeamuaéeatéeﬁ-if-i%-eaae—te-ﬁhe
knewledge -of ~sueh-witaess- -{il-in-the-ecurse-sf-ibs-transmittal-between~the
eliont-ané-the-lawyer;-er-éii}-ia-a—maﬁney-net-reasenably—%e-be-an%iei;&%eé
by-the-elienty-e¥-{iti}-as-a-resutt-of-a-tyeach-ef-5 the-lawrer-etient
relationship.---The-privilege-nay-te-eiatzed -by-the-alient-in-persen-cr-by
his-lawyFery -e¥-bf-tnecnpetenty -EF-Ris s-gueFdiany -er -+£-deccasedy-by-his

peyseaal-Feppeseytatiuer-a@he-ppé?élege-avaélabke—ta- -sorperaticn-ar

asseeaatten-tepmiaates—upen-a*sserns-env] if he claims the privilege and

e tog
3/27/63 L v
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the judge finds that the communication was a confidential communication

between client and lawyer and that the perscn claiming the privilege is:

{a) The holder of the privilege, or

(b) A person who is authorized tc claim the privilege by the holder

of the privilege, or

(c) The person who was the lawyer at the time of the confidential

communication, but such person may not claim the privilege if there is

no holder of the privilege in existence or if he is otherwise instructed

by the holder of the privilege or his representative.

{3) The lawyer who received or made a communication subject to the

privilege under this rule shall claim the privilege for the client whenever

(a) he is authorized to claim the privilege under paragraph (c) of sub-

division (2) of this rule and (b) he is present when the communication

is sought to be disclosed.

{4) [Sueh-privilages-shail-net-extend]) There is no privilege under

this rule:
(a) [5e-a-eemmumieatisn] If the judge finds [that-suffietent] from
evidence[y-aside] apart from the communication[;-bes-been-intredueed-te

wayrant-a-ﬁinééng-that-*he—legal-sef$éee-was] itself that there is

reasonable grounds to believe the services of the lawyer were sought or

obtained [#m-exdex] to enable or aid [she-eliem%] anyone to commit or

plan to commit a crime or (a-te¥br-s¢ ] to perpetrate or plan to perpetrate .

a fraud.

(b) As to a communication relevant to an issue between parties all
of whom claim through the client, regardiess of whether the respective
claims are by testate or intestate succession or by inter vivos trans-

action. [s-e¥]

3/27/63 -15- #26
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(c) As to a communication relevant to an issue of breach of duty by
the lawyer to his client [;] or by the client to his lawyer. [;-or]
{d) As to a communication relevant tec an issue concerning the

intention or competence of a client executing an attested document, or

concerning the execution or attestaiion of such a document, of which the

lawyer is an attesting witness. [5-ex]

{e) As to a communication relevant to an issue concerning the B

intention of a deceasged client with respect to a deed of conveyance, will

or other writing, executed by the client, purporting to affect an interest

in property

(5) [be-a-ecmmuniecation-relevspt-to-a-matber-cf-esumon-inkeress
between-tys-er-MeFe-etiients-if-pade -by-any~ef-thes-ta-a-lavyer-when-they
bhave-retained-in-eomwen-when-sffered-in-an-aekickR-kesveen-apy-of-sueh

giientse.] Where two or more clients have retained a lawyer to act for

them In common, none of them mey claim a privilege under this rule as

against the others as to communications mede in the course of that

relationship.

3/27/63 -16- #26
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Revised 11/10/59
10/16/61
3/27/63

Note: This is Uniform Rule 27 as revised by the Law Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to snother} are shown by underlined material for
new material and by bracketed and strike-out material for deleted material.

RULE 27. PHYSICLAN-FATIENT PRIVILEGE.
(1) As used in thie rule (7] :
(a) "Confidential communication between patient and physician [end

pabient]" mesns [sweh] informgtion transmitted between a patient and his

physician [smd-pasiert], including information obtained by an examination of

the patient, [as-is-transmitied] in the course of that relationship and in

confidence [amd] by a means which, sc far as the patient is aware, discloses

the information to no third persons other than those reascnably necessary

~ for the transmission of the information or the accomplishment of the purpose

for which it is transmitted.

(b) "Holder of the privilege" means (i) the patient when he is

competent, (11} a guardian or conservator of the patient when the patient

‘18 incompetent and (iii) the personal representative of the patient if the

patient is dead. [bhe-pabient-while-alive-ahé-Ret-under-guardianship-oF

the-guaréiaa-e?-%he-persen—eﬁ-an—iaeeE@e%eat-patient;-ef-the-peraenal
representative—ef-a-éeeeaseé-patéentg]

(¢) "Patient" means a person who {y] consults a physician or submits to

an examination by & physician for the [seie] purpose of securing a diagnosis

or preventive, palliative [y] or curative treatment [;-sr-a-8isgresis-pre-
iminary-te-sueh-tveatmentsy ] of his physical or mental conditionL[;-esnsul%s

a—yhysieian;—er-suhmi%s-te-aa-examinatiea—by—a—physieiang]

3/27/63 -28- 72T
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{(d) '"Physician" means a person authorized, or reasonably believed by
the patient to be authorized, to practice medecine in [she] any state or
[furisdietien-in-whiek-the-eonsuliaticn-6r-exanination-sakes-places | nation,

(2) Subject to Rule 37 and except as ctherwise provided [by-paregraphs

£33y~{h)5~£5)-and-£€)-s£] in this rule, a person, whether or not a party, has

a privilege in a civil action or proceeding {or-in-a-preseceution-for-a 'gaﬁ

misdemeanex ] to refuse to disclose, and to prevent [a-witmess] another from
discloeing, a communication [5] if he claims the privilege and the judge “fg
£inde that [{a}] the communication was a confidential communication between |
patient and physician {;] and [{}--The-patient-sr-the-physieian-reasenably
Polioved-tho-semmunicaticn-te-bo-Recessary-ar-helpful-to-onable-the-physieian i
to.make-a-~dingnesis-of -the-condition-of -the-patisnt-or-te-proceribe-or | \517
rendeﬁ_tpeatmsnt-the;afe;,-and-és;--Qhe-wé:ness-(i)-is—the-he;der-eﬁ-the
priuilege-gpuﬁii;-at-the-time-eﬁ-the-eemmunieatien-was—the-physisian*er-a
persen-te-uhem-d;sglgsuse—was-made~beeausq-;easenably-neeessayy-ﬁer-ths
trancmicsion-ef.the-ecmmunicaticn-er-£for-tha-acecmplishrent -of -the -purpesse
for.whieh-it-was-transnitted.ee-{iii}-is-ary-other-porsen-whe-cbiained

kngwledge-e:-Pessgssien-eﬁ-thc-@emmuaéqatign—as-thg-resu;t-eﬁ-an-intentienal

'braash-eﬂ-the-physisianls-duty-eﬁ-nendisgl@SHFG-by-the-physieian-ep-his

agent-er-servant-and--{d) -the-elaimant] that the person claiming the

privilege is:

(a) The holder of the privilege, or

) A person who is authorized to claim the privilege [fer-him] by the

e

holder of the privilege, or

(c) The person who was the physician at the time of the confidential

commmnication, but suchk person may not claim the privilege if there 1s no

3/27/63 -29- #27
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holder of the privilege in existence or iT he is otherwise instructed by

the holder of the privilege or his representative.

(3) The physician who received a communication subject to the privilege

under this rule shall claim the privilepe for the patient whenever {a) he

ig authorized to claim the privilege under paragreph (a) of subdivision (2)

of this rule and (b) he is present when the communication is sought to be

disclosed.

i&) There is no privilege under this rule [as-te-any-relevan
eemmunieatien-betweea-%he-Patient-ané—hés-?hysieian]i

({a) [{6}-No-persan-has-a-privilege-under-this-rule] If the judge
finds [theb-suffieient ] from evidence [y] apart from the commnication

itself [has-been-inbtredueced-to-warrant-a-finding-that] that there is-

reasonable grounds to believe the services of the physician were sought or

obtained to enable or aid anyone to commit or plan to commit a crime or a
tort [5] or to escape detection or apprehension after the commission of
8 crime or a tort:

LEl [Qe)-upen-an—issug-between-pa;ties-elaiming-by] As to a

communication relevant to an issue between parties all of whom claim

through the patient, regardless of whether the claims are by testate or

intestate succession or by inter vivos itransaction. [£rem-a-deoecased-pationty]

(¢) [{B)] As to a communication relevant to [upea) an issue as to

the validity of a document as a will of the patient.
{2) [upen-sn-issue-ef-the-patientis-eenditisn] In an action or
proceeding to commit [Rip] the patient or otherwise place him or his

property, or both, under the control of another or others because of hils

alleged mental [ineempetense] or physicial condition. [5-8x]

3/27/63 -30- 727
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e) In an action or proceeding in which the petient seeks to establish

his competence. [ez]

(f) In an action or proceseding to recover damages on account of

conduct of the patient which constitutes a criminal offense. [ekkhex-thar
d-mipdeneansry-a¥ ]
(g) [£{4)-There-is-me-privilege-under-this-zule] In an action or

proceeding, including an action brought under Section 376 or 377 of the

Code of Civil Procedure, in whick an issue concerning the condition of the

patient [is~an-element-er-§aeter-eﬁ—the—elaim—e;-ée?ense—eﬁ] has been tendered

by the patient or fe£] by any party claiming through or under the patient
or claiming as a beneficiary of the patient through a contract to which
the patient is or was a party.

{n) [L5)-There-is-ne-privilege-under-this-puke] As to information which -
the physician or patient is required to report to a public official or as to
information required to be recorded in a public office [5] unless the

gstatute, charter, crdinance, administrative regulation or other provision

requiring the report or record specifically provides that the information
ghall not be disclosed.
[{?}-A-privilege-uﬁéey—thés-?ulenas—te—a-eemmuaéeatien-is-teyminateé
i?—the-éuége-ﬂinés~that—any-pe;senawhile—a—heééer-eﬁ-the-yyiﬁilege-has
e&useé-the—ghysieian—er-a&y-agea%—ey-sef¥ant-eﬂ—%he—physéeian—te-testiﬁy
inéeay—&etian-ts-aﬁy-aatter-e?-whieh—the-Ehysieéan—ey-his-agent-er

ser?an%-gaineé-knswleége—threugh-the-eeaﬁaﬁiea%ieav]

3/21/63 -31- #27
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Revised  1/14/63
3/27/63

Note: This is = rule that dees not sppear in the Uniform Rules of
Evidence as recommended by the Commissicners on Uniform State Laws. The
Law Revision Commission at its October, 1961, meeting decided to include
the following rule among the URE privilege rules.

RULE 27.1 PSYCHOTHERAFIST-PATIENT FREIVILEGE

(1) 4s used in this rule:

{a) "Confidential communication between patient and psychothcerapist
means Information transmitted between a petient and his psychotherapist,
including information cobtained by en examination of the patient, in the course
of that relaticnship and in coafidence by a means which, so far as the patient -
is aware, discloses the informetion to ro third persons other than those
reasonably necessary for the transmissicn of the information or the accom-
plishment of the purpose for which it is transmitted.

() "Holder of the privilege" means (i) the patient when he is campetent.
{ii) a guardian or conservator of the patient when the patient is incompetend
and (iii) the persomal representative of the patient i? the patient is dead.

(¢) '"Patient" means a person who consults a psychotherapist or submits
to an examination by a psychotherapist for the puspcse of securing preventive,
pelliative or curative treatment, or a diagnosis preliminary to such treat-
ment, of a mental or emotional condition.

(d) "Psychotherapist" means (i) a person authorized, or reasonably
believed by the patient to be authorized, to practice medicine in any state or
nation, (ii) when the consultation tekes place in this sitate, a person certi-
fied as a psychologist under Chapter 6.6 (commencing with Section 2900} of

Division 2.of the Bueiness and Professions Ccde, or (iii) when the consultation

3/27/63 -0~ Rule 27.1
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takes place in another state or jurisdiction, a person licensed or
certified as a psychologist in such state or jurisdiction if the require-
ments for obtaining a license or certificate in such state or jurisdiction
are substantially the same as under Article 4 (commencing with Section
29&0) of Chapter 6.6 of Division 2 of the Business and Professions Code;'

(2) Subject to Rule 37 and except as otherwise provided in this rule,
a person, whether or not a party, has a privilege to refuse to disclose,
and to prevent ancther from disclosing, a communication if he claims the
privilege and the judge finds that the communication was a confidential
commmication between patient and psychotherapist and that the person
claiming the privilege is:

(&) The holder of the privilege, or

(b} A person who is authorized +to claim the privilege by the holder
of the privilege, or

{¢) The person who was the psychotherapist at the time of the confiden-
tial communication, but such person may not claim the privilege if there is
no holder of the privilege in existence or if he is otherwise instructed
by the holder of the privilege or his representative.

{3) The psychotherapist who received a communication subject to the
privilege under this rule shall claim the privilege for the patient when-
ever (a) he is authorized to claim the privilege under paragraph (a) of
subdivision (2} of this rule and (b) he is present when the communication
is sought to be disclosed.

(4) There is no privilege under this rule:

() If the judge finds from evidence apart from the communication

itself that there is reasonable grounds to believe the services of the

3/27/63 1 #2T.1




psychotherapist were scught or obtzined to enable or aid anyone to commit
or plan to commit a crime or a tort or to escape detection or apprehension’
after the commission of a crime or a tort.

(b) As to a communicaticn relevant to an issue between parties all
of vhom claim through a deceased paltient, regardless of whether the claims
are by testate or intestate succession or by inter vivos transaction.

(c) As to a communication relevant to an issue as to the validity of
g document as a will of the patient.

(d) In an action or proceeding in which the patient seeks to establish
his competence.

{e) In an action or proceeding, including en action brought under
Section 376 or 377 of the Code of Civil Procedure, in which an issue
concerning the mental or emotional condition of the patient has been tendered
by the patient or by any party claiming through or under the patient or
elaiming as a beneflciary of the patient through a contract to which thé
patient is or was a party.

(f) If the psychotherapist is appointed to act as psychotherapist
for the patient by order of a court.

[{g) As to information which the psychotherapist or patient is required
to report to a public official or as to information required to be recorded
in a public office unless the statute, charter, ordinance, administrative
regulation or cther provision requiring the report or record specificallyr

provides that the information shall not be disclosed.]

3/27/63 ~ho. 7.1
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Revised 11/9/59
10/1/59
3/27/63

Note: This is Uniform Rule 28 as revised by the Law Revision
Commuigsion. BSee attached explanstion of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to snother) ere shown by underlined materizl for new
material and by bracketed and strike out material for deleted material,

RULE 28. MARITAL PRIVILEGE F{& CONFIDENTTAL COMMUNICATIONS.
(1) Subject to Rule 37 and except as otherwise provided in [paza-

geaphe-{2)-3rd-£3}-e£] this rule, a spouse {or his guardian or comservator

when he is incompetent) [whe-transmitied-to-the-obher-tke-infermation

whick-eorstitubed-the -ecmmanieatisn |, whether or not z party, has a privilege

during the marital relationship and afterwards [which-he-may-claim-whebher

cr-uob-hc-is-a-party-tc—%hc—acticn;W to refuse to &isclose and to prevent
the other spouse from disclosing a communication{[z-found~by] if he claims

the privilege and the judge finds that the communication was [t+e-have-besn

hat-az ]| made in confidence between them while husband and wife. The
ether -spouse -o¥ -the -guardian-gf-an-inecHpetert -spekse —may ~elain-the-priviliege
en-bohalf-ef-the-spouse-having-bhe-privileger]

(2) [Meithor-speuse-may-elaim-suek-privilege] There is no privilege

under this rule:

(a) If the judge finds [that.sufficient] from evidencel,-aside] apart

from the communicationi,- has beer Lxroduced o srrant- o findding thet ]

itself that there is reasonable grcunds to believe the communication was

made, in whole or in part, to enable or aid anyone %o commit or plan to
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commit a crime cr [a-ke¥s] tc perpetrate or plan to perpetrate a fraud,

(b) In an action or proceeding to commit either spouse or otherwise

place him or his property, or vcth, under the control of another or others

because of his slleged mental or physicel conditicn.

(¢) In an action or proceeding in which either spouse seeks to

establish his competence.

(d) In an action or proceeding by one spouse against the other spouse.

[ex-{b)-in-sn-asticn-for-damages-fer-the-alienaticn-af-the-affeetions-ef

(e) In & criminal action or proceeding in which one of them 1s charged

with (i) a crime against the person or property of the other or of a

ehild of either, or {ii) a crime against the person or property of s third

person committed in the course of commitiing a crime against the other,
or (iii) bigamy or adultry, or (iv) desertion of the other or of & child
of either. [ex-£{a3}]

(f}) In =& criminal action or proceeding in which the accused offers

—

evidence of a communication between him and his spouse.
[{3)--A-spouse-whe-would-octherwise-have-r-privilage-under-this-rula

has-no_such-pxiuilege-if_the-gudge_ﬁind;_that-he-o;-the-@ther-speuse;while

%he-heiaer-ef-the—pri?iiege—%esti?iea-af-eause&-ane%'er-%u—%esﬁify—in-aay

aetien-%e-aﬁy-commuaieatiea-éeéween-%hﬂ—5§euses—upea-%he~same-sahjeet—mat%er=]
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Revised 12/1/59, 8/1k4/é1

Note: This ic Uniform Rule 29 as revised by the Law Revision
Commission. BSee attached explanation of this revised rule. The changes
in the Uniform Ruie (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material Tor new
material and by bracketed and strike out material for deleted material.

RULE 29. PRIEST-PENITENT PFRIVILEGE.

(1) As used in this rule [51 :

{a) "Pemitent" means z person [member-of-a-ehureh-er-religisas
éenamiaaﬁien-ar-efganiaatéea] who has made a peritential communicatlon to
a priest. [Shereef:]

(b) "Penitential commmication” means a confession of culpaeble
conduct made secretly and in confidence by a penitent to a priest in the
course of discipline or practice of the church or religiocus denonminaticon

or organization of which the [zemikent] priest is a member, whether or

not the penitent is a member of the priest’'s church denomination or
e 2

ocrganizatlon.

(¢) "Priest" means a priest, clergymen, minister of the gospel
or other officer of & church or of a reiigious dencmination or crganization,
whe in the course of its discipline or ypractice is suthorized or accustemed
to hear, and has a duty to keep secret, penitential communicaticns made
o hin. [by-semkeys-eﬁ—his—ehufeh;-éenaaiaa%ien—er-e;ganiEatieag]

(2} Subject to rule 37, & person, whether or not & party, has &

privilege to refuse to disclose, and to wrevent le-wikaess) ancther frem dls-

P

closing, a nomminication if ke clalms btre rrivilege and the judge finds that:

(a) The commrication was & penitsnuia comnrrication; [and]
L] —_—

L) The [witaess} Lerscn “yepm whem Glsclosure 18 sought is the penitent

or the priest; z) and

i Tre {elatmaes] perscn o oiming “ne privilese is the penitent ]
Lo he LI

or is the priest making the alzim on behaif of an ausent oF deceaged or

incgggeteni penitent.
3/21/63 -5

'

5~ wed




